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FOREWORD 





The Committee on Education and Labor convened a public hearing 
at Washington on February 10, 1953, to explore the need for changes 
in the Labor-Management Relations Act of 1947. The full com- 
mittee, having no other legislative business then under active con- 
sideration, gave its undivided attention to this matter for the next 3 
months. Many witnesses were heard, and more than 4,000 pages of 
testimony were taken before the hearing closed, on May 8, 1953. 

The months which followed, including the period of congressional 
recess, afforded an opportunity to study and analyze this voluminous 
record. Shortly after Congress reconvened, the President, on Janu- 
ary 11, 1954, added his recommendations for changing this statute. 
The committee then met, and it was unanimously agreed that further 
hearings were not necessary. It was also agreed that the full 28-man 
committee would again give its undivided attention to this subject, 
this time in executive session to work out amendments in the light of 
the President’s recommendations and its own hearing record. This 
executive session was convened on February 17, 1954, and continued 
through April 29, 1954, when it was adjourned subject to the call of 
the chairman. 

At the request of the chairman, counsel prepared amendments 
reflecting the recommendations of the President, as well as the testi- 
mony in the committee’s own 1953 hearing record. In addition, each 
member was invited to offer other amendments for the group’s con- 
sideration. In this connection, the chairman wishes to commend all 
members for the manner in which these amendments were offered 
and debated. The entire executive session was marked by faithful 
attendance, free and able discussion, and a spirit of mutual respect 
and fair play which are a credit to the Congress. 

Many amendments were agreed upon, each adopted by majority 
vote after careful deliberation and full discussion. Several important 
policy decisions were also made during this period. The following is 
an analysis and explanation of the amendments adopted and the 
policies agreed to through April 29, 1954. 

SaMUEL K. McConne t, Jr., M. C., 
Chairman. 
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ANALYSIS OF AMENDMENTS TO THE LABOR-MAN- 
AGEMENT RELATIONS ACT OF 1947 AS ADOPTED 
BY THE COMMITTEE ON EDUCATION AND LABOR, 
FEBRUARY-APRIL 1954 


I. ADMINISTRATION OF THE ACT 


The great weight of the 1953 hearing record singles out the urgent 
need for speedy and impartial adjudication of rights under this law. 
This one compelling issue drew the attention of nearly every witness 
who appeared before the committee. There was almost unanimous 
criticism of NLRB ecase-handling delay s, and a widespread charge of 
bias against the whole agency. 

These complaints are not new. They have been made and docu- 
mented repeatedly through nearly all the years of the Board’s existence. 
We know that individual officers and employees may be blamed for 
improper actions in separate cases. We are convinced, however, that 
the real root of the trouble lies not in individual actions alone, but in 
the nature of the job which Congress entrusted to the NLRB. 

We would, therefore, revise the duties of this agency. We would 
limit it to purely administrative work, and place in the Federal courts 
the judicial function which was improperly vested in the Board from 
its inception. 

The forerunner of the present NLRB was a board established in 
1933 by the Administrator of the National Industrial Recovery Act. 
It heard so-called section 7 (a) labor cases under NRA codes of fair 
competition. After it had functioned for about a year, a dual proposal 
was made which would have given it statutory authority and would 
have written into law some of its own decisions. Congress rejected 
these suggestions, but did authorize its elevation to the status of a 
Presidential board. Thus in 1934, by Executive order, it became a 
three-member adjunct of the Labor Department with the title of 
National Labor Relations Board. Its function remained the adjudi- 
cation of cases under section 7 (a) of the NRA. 

in May 1935, the Supreme Court held the National Industrial 
Recovery Act unconstitutional. With the NRA thus a dead letter, 
Congress promptly passed the Wagner Act. Under that act, effective 
July 5, 1935, the Board became a three-member independent Federal 
agency, retaining its old title of National Labor Relations Board. 
Then, for nearly 2 years its activity was closely limited because of 
doubts about its legality. But it began operating on a full schedule in 
early 1937 when the constitutionality of the Wagner Act was upheld. 

Krom that time forward the Board has remained under almost con- 
tinuous fire for failure to perform its duties in an even-handed, im- 
partial manner. In 1940 it was investigated by a select committee of 
the House. There followed an unsuccessful effort to amend the basic 
law, and to separate the Board’s judicial function from its other duties. 
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Next, the President attempted a limited internal reorganization of the 


agency. By 1946, facing continuing complaints about the Board and 
its decisions, Congress attempted a comprehensive revision of the law 
In the so-called Case bill, wl ich Was vetoed by the President. The 


following year, 1947, Congress once more undertook the task of amend- 


ment. This time it succeeded, with passage of the Taft-Hartley Act. 
That act created a General Counsel to handle the agency’s investi- 
gating and prosecuting duties. It made the Board a five-member 
body to handle the judicial function. 

Congress felt this new arrangement would create an unbiased 
tribunal to which unfair labor pl petice Cases coul | be prese nte cd. Th IS 
hope did not materialize. The Board soon took ste ps to intrude upon 
the General Counsel’s independent ~~ ion. It appointed its own 
Solicitor, reviewed some findings of the General Counsel’s field assist- 
ants, and required the General poo to clear certain personnel 
appointments with the Board 

In 1950 the President sought, by a reorganization plan, to restore 
to the Board full supervision over all functions of the General Counsel. 
Congress rejected this proposal. Nevertheless, because the Board had 
already usurped part of the General Cmnail’s authanty, the agency 
continued to present a picture of overlapping re sponsibility and doubt- 
ful judicial capacity. Dissatisfaction and criticism continued to in- 
crease, culminating in the mass of testimony before this committee at 
our extensive hearing in the spring of 1953. 

As already noted, we are convinced that the root of this problem 
is the nature of the job which Congress entrusted to the NLRB. 
Stating the case even more precisely, the root of the problem can be 
said to be the manner in which Congress directed that unfair labor 
practice cases be adjudicated. 


TRIAL IN FepERAL Courts 


Accordingly, the committee agreed to divest this agency of its so- 
called judicial function. Instead, we require that unfair labor 
practice cases be tried before the appropriate Federal district courts 
throughout the country. The NLRB would be limited to handling 
representation matters, including the conduct of elections. The 
separate statutory office of the General Counsel would be eliminated, 
and his independent statutory duties terminated. The agency would 
no longer investigate, prosecute, or adjudicate unfair labor practice 
cases. In the future, complaining parties would make their own in- 
vestigations, furnish their own facts, and present their own cases for 
trial. 

The committee qualified this last step in one particular. We realize 
that at times some litigants may not be able to afford counsel fees. 
Therefore, in order that no one be denied his full rights under this 
amended statute, any complaining party would have the alternative 
right to present his own case to the court, or to have the appropriate 
United States attorney do so on his behalf without cost. 


NLRB Dirrerent From ADMINISTRATIVE AGENCIES 


In analyzing the reasons for these changes, we must first look to 
the duties performed by the NLRB. We find them basically different 
from those of other Federal agencies in the so-called administrative 


field. 
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The Wagner Act and the Taft-Hartley law spell out in definite terms 
the conduct which constitutes unfair labor practices. The functions 
of the Board under both statutes have been investigation and fact- 
finding—to determine whether certain acts were committed, and 
whether such acts, if proved, violated the law. Thus, its real job has 
been to determine the guilt or innocence of individuals under these 
statutes. In neither law did Congress delegate any discretion to de- 
termine what the country’s labor policy ought to be. It gave the 
Board no authority to decide what should be he relations among 
unions, employers, and emplovees. It is this lack of authority in 
policy matters which sets this Board apart. 

Other Federal agencies are not so restricted. For instance, the 
Civil Aeronautics Administration determines what safety regulations 
shall be observed on airplanes and at airports; the Securities and 
Exchange Commission regulates the conduct of stock exchanges; the 
Federal Communications Commission has wide latitude in the issuance 
of radio and television licenses; the Federal Power Commission sets 
standards for construction of powerlines; the Interstate Commerce 
Commission has discretion to determine the rates a publie carrier may 
charge; the Federal Trade Commission decides what type of adver- 
tising and other trade practices can be permitted in the public interest. 

Each of these agencies necessarilv has a broad grant of policymaking 
authority from Congress. The NLRB has none. It has no right to 
tell the parties to unfair-practice cases what they ought to do in their 
dealings with each other. It is firmly limited by statute to a judicial 
finding on whether specific acts violate the well-defined terms of the 
law. 

A Trur JupicraLn Function 


This is precisely the function which our courts perform. It is the 
very function for which courts were established. It is one which 
they alone should exercise. It should never have been placed else- 
where. 

We are well aware that our courts should not be asked to under- 
take administrative tasks. We have therefore carefully avoided 
divesting the NLRB of any of its administrative duties. These 
remain unchanged. In this connection, we follow the wise counsel 
of the late Chief Justice Hughes, who, when Governor of New York 
in 1907, opposed a move which would in effect have made the courts 
an administrative body to issue regulations for the operation of rail- 
roads. He wanted administrative agencies to issue administrative 
regulations, with the courts burdened only by their historic judicial 
role. 

This is exactly what we accomplish here. We restrict the adminis- 
trative agency to an administrative job, and restore a purely judicial 
function to the courts. 


WORKLOAD OF THE CouRTS 


We know there are some who say this change is not a wise one 
because our Federal courts face a growing backlog of judicial business. 
We view this superficial objection with some dismay. For we hope 
the day will never come when Congress will deny any litigant his proper 
access to our courts simply because existing court facilities seem to be 
50346—54—2 
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: 7 a » ; . 
overtaxed. We do, howe ver, note the present plight ot our Federal 


= . ] l + . ~ 
yudiciary And to the extent that unfair labor practice Cases add to 
its burden, we recommend that Congress promptly take the necessary 
steps to increase the number of judges 


WoRKLOAD OF THE NLRB 


Wi ml ht also note that the 30 -( alled cast load of the NLRB is a 
most inaccurate gage for measuring the “eases”? which we would dis- 
tribute among our S86 Federal district courts While statistics show 
m than 5.000 charges filed annuall with the NLRB, it should be 
re embered that charges ar basically 1 sUCSUS for investigation 
Almost 90 percent are disposed of without any fo il action, the vast 
m v either dismissed or withdr 1 by the pal hemselves 

() out 10 percent of tl e cha ( Oo lal to \ The 
ce propos of « vould elu | | investi- 
gatior Thus, the parties would no longer be able to use the NLRB 
for meuverlMn?’e adadva Act ! bney may rone | thre DAs | rtvoelr 
wi no good reason why the parties themselves cannot settle, at 
the various sta s before trial, the same general volume of business 
which is now being closed in the NLRB without formal action. If 
fact Wwe think that with the NLRB no lons r making investigations, 
renuine b: irvaining and speed r voluntary settleme LS should be 
2 
increased. However, substantial issues may well remain in about 
the same 10 percent which go to trial now. If so, about 500 cases a 


year would probably be tried in our 86 Federal district courts under the 


committee plan Phe Federal Rules of Civil Procedure would be made 
generis lv appli ble to these trials. Such rules, along with specific 
pl ) ) for nonjurv D1 eCalngs t for thre ( tS ial masters, 
wou Nn rially reduce the impact of this additional case | d And 
as airead menth ( the number of jud sg should increased so 
that these new cases may not work an added har ship im districts 
Wilt W’KeLS l LULY ¢ ested at tl pre ro tilly 
Tue “Human Retations” Ciam 

" ire also some who suggest that unfair labor practice cases 
are complicated human-relations matters, and should not be placed 
before the courts. Therefore, they say, we need to retain NLRB’s 
“experts” to handle them 

Th odd contenti \ nild merit no comment were it not a reflee- 
tion on the judiciary. We would first point out that our courts 
dail decide cases as Ci plex on then faets as antitrust matters, 
and as charged with emotion as domestic relations. Nor do our 
courts seem unfit to jude those matters which this statute now 
commits to them—injunctive relief, national emergency proceedings, 


breaches of contracts, damage suits for boycotts, and the criminal 
penalties for certain improper money payments. They will experience 
no problem with the judicial function involved in unfair practice 
cases. And the unhappy history of NLRB’s “experts” indicts the 
judgment of those who would let i misplaced function remain 
in their care. 

INJUNCTIONS 


One of the most important procedural changes in the committee 
plan relates to injunctions. Under present law, final orders of the 
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Board are not self-enforcing. If a party refuses to comply with its 
order, the Board petitions the appropriate United States court of 
appeals for enforcement. The statute then provides for judicial 
forcement after review by the appellate court. 

With cases tried in Federal district courts, the orders of the dis- 
trict courts would, of course, be self-enforcing instruments. The 
regular appellate procedure through courts of appeal and the Supreme 
Court would be availab le to all litigants. 

Present law also provides for the issuance of temporary restraining 
orders. These are issued by the court only upon petition of the 
General Counsel for the NLRB. He has discretion to apply for a 
temporary injunction against any unfair labor} practice, whether 
committed by a union or by an employer. In addition, whenever 
a charge alleges violation of the b veottl provisions Ol section & b 

he must ask the court for a restraining order if his investigation 
gives him reasonable cause to think the charge is true. This is the 
so-called mandatory injunction under existing law. 


With cases tried in Federal — courts, ju ices would be em- 
powered to grant appropriate temporary relief pending final disposition 
of any case. This temporary nee tive relief would, of course, be 


upon the petition of f either litigant—union or employer. However, 
the committee agreed that before such tempor: iry orders could be 
issued, certain procedural safeguards must be observed. These aré 
patterned after the procedures set out in the Norris-LaGuardia Act 
It would be eg gn that my complaint be under oath. <A public 
hearing would be required, at which testimony would be taken to 
support the pe tition, with a. opportunity to cross-examine and pre- 
sent opposition testimony. In addition, it would be necessary that 
the court make findings of fact that: (1) The unfair practice has been 
committed and will be continued unless restrained, (2) substantial and 


irreparable injury will follow, ) creater ry would flow iro! denvyv- 


ing relief than from granting it, and (4) there is no adequate remedy 
at law. 

We believe these procedures should saferuard against anv abuse of 
the right to obtain temporary injunctive relief in appropriate cases 
But .we would add one further restriction. The Norris-LaGuardia 
Act, as well as the ee Act, autl 
porary restrainiuge orders without notice We see no good purpose 
served by such ex parte injunctions, and, along with the safeguards 
already mentioned, we would prohibit the granting of any restraining 
order unless there is notice and an opportunity to be heard, 


iorizes the issuance of tem- 


JURISDICTIONAL DisPuTEs 


Section 8 (b) (4) (D) of existing law prohibits strikes or boycotts 
forcing an employer to assign work to members of one upion instead 
of another. The committee would make no change in this section, 
and the prohibited conduct would remain an unfair labor practice. 

Section 10 (k) of existing law empowers the Board to hear and de- 
termine these jurisdictional disputes, unless the parties themselves 
reach a settlement within 10 days after a charge is filed. The com- 
mittee does not believe the courts should be required to determine 
which union is entitled to do certain work. The regular certification 
procedures of the Board are obviously better suited to assist in de- 
termining such questions. 
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Therefore, with cases tried in Federal district courts, a complaint 
alleging violation of section 8 (b) (4) (D) would be processed just as 
any other unfair practice complaint. 


Non-ComMMuUNIST AFFIDAVITS 


The law now requires union officers to file specified Communist 
disclaimer affidavits before their unions may litigate unfair practice 
charges before the NLRB. A committee amendment would require 
similar affidavits by employers. 

Under the committee plan, an employer or a union would be re- 
quired to satisfy the court of compliance with these affidavit require- 
ments before its unfair labor practice complaint could be entertained. 
It should be noted here that no such affidavit is now required, nor 
would one be required, of an individual who seeks redress for unfair 
practices committed against him in his individual capacity. The 
affidavit applies only to those who act in a representative capacity. 

It should also be observed that the affidavit would not be a condi- 
tion to separate access to the courts for redress of a wrong—for ex- 
ample, a common law tort—which might also constitute an unfair 
labor practice. It would relate only to cases specifically charging 
violations of the amended act’s unfair practice provisions. 

Equitable relief from unfair labor practices is a right created by 
statute. It is not a common-law right. Congress has the authority 
to specify reasonable classifications of persons who may lead unions 
or employers into court to redress wrongs under this statute. There- 
fore, the affidavit requirement is a proper jurisdictional condition 
which may be attached to this statutory right. 


DisposITIon oF PENDING CASES 


Detailed procedures would be outlined to assure the orderly adjust- 
ment of the Board to its new administrative role. No case pending 
before the Board would be prejudiced by enactment of the committee 
plan. Neither would any enforcement proceedings be jeopardized. 
The full rights of litigants would be preserved in the disposition of 
cases pending before the NLRB when these amendments are adopted. 

With the courts assuming their proper judicial role in the future, 
the Board should soon be able to keep its administrative workload 
on a current basis. The money saving to the taxpavers in the new 
arrangement would be a substantial one. And in the process, the 
two main grounds for criticizing the Board would be removed. These, 
of course, are the perennial charges of delay and bias. 

Experience furthey justifies the view that under such a trial pro- 
cedure, the substantive amendments which the committee adopted 
will be administered in a manner more accurately reflecting the intent 
of Congress. 


Il. COVERAGE 


The committee adopted one amendment to section 2 (2), the 
definition of “employer.” It excludes from that definition any 
person operating a cemetery, a mortuary, or an_ undertaking 
establishment. 

For many years under both the Wagner and Taft-Hartley Acts, 
the NLRB did not assert jurisdiction over these businesses. How- 








LABOR-MANAGEMENT RELATIONS 7 


ever, beginning in 1951 with the Riverside Memorial Chapel case 
(92 N. L. R. B. 238), the Board held them subject to this statute. 
(See also NLRB v. Hazen and Jaeger, 95 N. L. R. B. e 203 F. 2d 
807, and NLRB v. Forest Lawn Memorial Park Ass’n, 97 N. L. R. B. 
62, 206 IF. 2d 569, cert. denied 347 U. S. 915. 

We believe that neither the aims nor policies of this law are in any 
way served by its application to cemeteries and mortuaries. We 
believe that Federal jurisdiction should not be asserted over such 
businesses. We view them as particularly fitting subjects for local 
regulation. The amendment will make certain that they are removed 
from the Federal act’s coverage. 


Il. UNION RESPONSIBILITY FOR ACTS OF AGENTS 


In Un ited Brotherhood of ( ar pe nters Vv. United States, 330 U. >: 395 
(1947), the Supreme Court held that the Norris-LaGuardia <Act 
absolved employers and unions from responsibility for their agents’ 
actions, unless it was clearly proven that the agents’ actions were 
either previously authorized or subsequently ratified. 

Following this, Congress enacted sections 2 (13) and 301 (e) of the 
present act. These provide that 
ee 


whether the specific acts * * * were actually authorized or subsequently 
ratified shall not be controlling. 

In effect, these sections provided that ordinary agency rules, and 
ordinary evidence, will establish an agent’s authority. 

Since enactment of sections 2 (13) and 301 (e), many persons have 
been fearful that a union would be liable for the acts of its members 
solely because of their membership. Decisions under the act have 
not justified this fear. In fact, they make it clear that acts of members 
are not automatically considered acts of the union. For example, 
unions have been held accountable only for violence instigated and 
approved by union officials, and not for acts of individual members 
occurring away from a picket line. (See Sunset Line and Twine, 79 
N. L. R. B. 207; Smith Cabinet, 81 N. L. R. B. 138; P erry Nowell, 80 
N.L. R. B. 47: Colonial Hardwood, 84 N. L. R. B. 69; Local 67 Operat- 
ing Engineers, 97 N. L. R. B. 52.) 

The committee amendment should make no change in the decisional 
pattern under the two affected sections. Nor is it designed to bring 
about any change. The committee's intention is to allay the as yet 
unfounded fear that a union might become liable for a member’s acts 
solely because of his membership. 


IV. DISCRIMINATION 


The committee adopted two related amendments, clarifying sec- 
tions 8 (a) (3) and 8 (b) (2). Under these sections an employer may 
make a union-shop contract with a union. Under such a contract, an 
employee may be discharged if he fails to become a member of the 
union. However, there are two qualifications on the employer’s 
right to discharge an employee for nonmembership. First, he may 
not discharge him if he was denied membership for a reason other than 
failure to pay dues. Second, he may not discharge him if he has 
reasonable grounds for thinking that membership was not made avail- 
able to that employee on the same general terms as it was to all other 
employees. 
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{ nde! eithe P< vialifie ation it would appeal that an emplover could 


not justify the dischas e of anv emplovee who was denied union 
membership because of his race, religion, or national origin. However, 

has been pointed out to the committee that these types of discrimi- 
nation have occurred under union-shop contracts. Therefore, the 
committee adopted amendments to sections 8 (a) (3) and 8 (b “ade 


ey will make certain that under a union-shop agreement, it will be 
unfair labor practice for an employer to discharge a man, or (2) 
A wuanion to seek th , cise haree of Aman, if the unIOn has denied him 


membership because of his race, religion, or national origin, 
V. EMPLOYER REFUSAL TO BARGAIN 


section & (a 5) of the act now states that it shall be an unfair 


rr practice for an emplover to 


= fu to bargain collective with the representatives of his employ- 
TY rPOT ttea idered an amend nN } } nid hs . Te 
i fie mmittee considered an amendment which Wouid have re- 
quired that the representatives be “recognized or certihe un” in every 
( ( under t} is s ibsection The proposal soucht Lo reverse a trend 


h NILRB decisions have failed to carry out congressional 
itent. In many cases where an employer questioned a union’s 
jority status, the Board nevertheless required him to bargain, not 
only where no election was held but often where an election was held 
and the union lost see Depe ndable Wholesale Compar y¥, 102 N. fy. 
RK. B. 64; Poultry Associates, Inc., 102 N. L. R. B. 127; Model Mill 
Company, 103 N. L. R. B. 129; and Armco Drainage, 106 N. L. R. B. 
1? 

These decisions were invariably based by the Board on a count 
of union membership cards among the affected employees, or on a 
count of so-called authorization cards presented by the union to 
support its claim of interest. This, despite the fact that the present 
act repudiated the Wagner Act's “card check’ practice, and substi- 
tuted for it the secret ballot election of section 9 (¢ 1), 

While re jecting this line of N. L. R. B. decisions, and endorsing the 
law’s ord rly process of secret ballot elections whenever a question 


exists about a union’s majority status, the committee nevertheless 


e'¢ 


decided it was not necessary to adopt the suggested amendment. 

This 2 ion Was based on the Be ard s recent decision Walmac Co : 106 

N. L. R. B. 244), which the committee views as a correct step toward 
} ee 


revers ry the prior trend Chat case, decided October 29, 1953, holds 

t the e plover is not « bliged to recognize a union prior to a Board 
erect ! It also affirms the view that to sustain a charge under 
section S&S (& 5) the union must present substantial direct evidence 
that the emplover’s refusal to bargain was not based on a good-faith 


the union’s n ajority Status See also NLRB as Top Mode 


VI. BOYCOTTS 


In 1947 Congress sought to ban secondary boycotts by enacting 
section 8 (b) (4) of the present law. It is now clear that this section 
has failed to achieve its purpose, Because of NLRB and court inter- 
pretations, and because of deficiencies in statutory language, the 
secondary boycott flourishes once more. 
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The committee has therefore substantially rewritten section 8 
(b +). In doing so, we have simplified to some extent 1ts compli- 
cated statutory language. We have prohibited labor unions or their 


] 


agents from engaging in conduct designed to achieve umnproper ob- 
jectives. At the same time we have protected legitimate union 
aclivily. 

Primary AcCTION—PRIMARY SITUS 


in rewrl the restrictions on secondary actio1 t] committee 


1 the 
intends that they shall not be construed to interfere with proper 





mary action by employees. The facts in some cases may present 


close distinctions between improper secondary action and permissible 
primary action. However, we believe that proper primary action 
will normally occur at the situs of a primary dispute, and not at 


neutral secondary locations 

In this connection, we reject the suggestion that the location of a 
primary dispute may be determined by any ‘‘expanded”’ or ‘‘roving”’ 
Situs concept such as that enunciated in the Schultz R: Ir jerated 
Service case (87 N. L. R B. 502). No such concept was envisioned 
or intended when this law was enacted. The statute as written does 
not justify either the Schultz decision or the “roving situs’? concept 
which sprang from it. 


THREATS AGAINST EMPLOYERS 


The phrase ‘“‘to threaten or coerce any employer” is not in the 
present law. It is now added to achieve two important objectives. 
First, it will ban economic or physical coercion, or threats thereof, 
directed at secondary employers. Further, it will ban the secondary 
customer boycott. 

The committee is keenly aware of the effect which threats of second- 
ary activity have when directed at managerial or supervisory per- 
sonnel, or at the employers themselves. For an example of this boy- 
cott technique, assume that company B does business with company A. 
Suppose company A’s employees strike. If their union then induces 
B's employees to strike in order to force B to stop doing business with 
A, the present law would be violated. However, if the union elects 


instead to go directly to employer B to achieve the same improper 
objective, the present statute affords no relief. (See Conway’s Ex- 
Press, 87 N. L. R. B 107. 195 Ih. 2d QO6, and Arkaneas Erpress. Ine., 
92 N. L. R. B. 255.) Testimony before the committee indicated that 


boycotts through neutral employers have become commonplace. The 
amended section will block this evasion of the act’s intent 

The secondary customer boycott is usually carried out where the 
neutral secondary employer deals directly with the public. If he 
handles goods made by another employer with whom a union has a 
dispute, that union pickets his place of business, urging the public 


not to deal with him. Since this neutral businessman’s employees 
are not directly induced to stop work, the N. L. R. B. and the courts 
have held the union action is not unlawful. (See N. L. R. B. v. 
Ne rvice Trade Chau ffe urs, 191 I, 2d 65, and NV. Eb. R. B. v. ¢ rowle y’s 
Milk Co., 208 F. 2d 444.) Testimony before the committee (1953 


hearings, p. 2158-2159) cited an especially clear example of the 
secondary customer boycott. It occurred at Macy’s Department 
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Store in New York City. There, the store handled more than 15,000 
different items. A subcontractor for a pemeee er of one of those items 
had a dispute with his union, His union picketed Macy’s. Its 
object was to force Macy’s to stop hi oiiee the item made by that 
one producer, This coercion of a neutral employer is wrong, whether 
applied through his customers or his employees. The amended lan- 
guage will prevent it. 


Boycotts By “Any PERSON” 


The language of the present statute refers to boycotts through 
‘“* * * the employees of any employer * * *.’”’ The NLRB, rely- 
ing on the definitions of ‘employer’? and ‘employee’ in section 2, 
held that it is not unlawful to induce a secondary boycott by those 
not covered by these definitions—railway employees and agricultural 
employees, for example, See International Rice Milling Co., 84 N. 
L RR B. 360, and Lh Giorgio Fruit ( orp. ws NLRB, 87 N. L. R. b. 72( 
191 F. 2d 642; cert. denied 342 U.S. 869 A neutral farm or railroad 
employer, whether he or his emp love es fit the act’s definitions, is in- 
jured by a secondary boycott just as any other neutral is injured. 
The amended act will give appropriate protection to all. 


“CONCERTED” REFUSALS 


The law now states that it shall be unfair to engage in a secondary 
boycott through a “concerted” refusal to do certain things. If the 
prohibited objective is reached through the actions of an individual, 
rather than the actions of a group, the law as written offers no relief. 
(See NLRB v. International Rice Milling Co. Ine., 341 U. S. 665.) 
Certainly the victim of a boycott is injured, whether the prohibited 
end is attained by the activity of one individual, by a series of indi- 
vidual acts, or by the concerted activity of a group. The committee, 
accordingly, has eliminated the requirement that activity under this 
section be ‘‘concerted.”’ 
RerusaLt To Enrer EmMpLloyMENT 


The act now forbids a refusal to handle or work on any goods 
‘“* * * in the course of * * * employment * * *” where the object 
is forcing one employer to stop doing business with another. In 
Joliet Contractors (99 N. L. R. B. 1291, 202 F. 2d 606), the union 
induced its members not to accept jobs with certain employers. It 
thereby sought to make these employers stop using the products of 
certain other employers. Thus, secondary employers were boycotted 
to stop them from doing business with someone else: Plainly, the 
prohibited objective was attained here by inducing men to refuse 
employment, just as surely as if the union had induced them not to 
handle these products “in the course of their employment.’’ However, 
it was held that the wording of section 8 (b) (4) did not permit relief. 
The committee amendment corrects this language deficiency. 


STRIKES AND Boycotts FOR RECOGNITION 


Section 8 (b) (4) (B) of the present law prohibits secondary strikes 
and boycotts to force recognition of a union which has not been 
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certified by the NLRB. The present section 8 (b) (4) (C) prohibits 
primary strikes or boycotts to force rec ognition of a union if a different 
union is already certified. 

The committee has integrated these two provisions into a new and 
more comprehensive clause C of its rewritten section 8 (b) (4). The 
new clause will ban any strike or boycott to force recognition of a 
union, unless that union is certified by the Board. It will also elimi- 
nate the so-called organizational strike or boycott. 

Congress has decreed that employees may bargain through a union 
If they choose to have a union, Congress has further decreed that 
their employer must bargain with that union. However, the union 
must be freely chosen by a majority of the employees. To assure 
free majority choice, Congress has also specified peaceful and orderly 
procedures for determining a union’s majority status. Force and 
coercion are not among these procedures. No one can properly con- 
tend that they ought to be. They are plainly contrary to the funda- 
mental policy of this law and should not be tolerated. They are 
wholly improper burdens and obstructions on commerce. They im- 
pair not only the interests of the public, but impede the legitimate 
interests of employers, unions, and employees. They are a direct 
interference with rights granted employees under section 7. 

Yet experience shows they have become commonplace through the 
practice of boycotting and picketing to compel recognition of a union 
which has not been certified, and which, in too many instances, has 
evaded the law’s certification procedures. Frequently, the union 
trving to compel recognition represents only a small minority of the 
employees. Very often the disgraceful situation exists where it 
represents none of the employees, and the pickets themselves are total 
strangers to the picketed place of business. If a union does not repre- 
sent the majority, the employer obviously should not be forced to 
recognize it. If it does represent the majority, then it should gladly 
seek the certification which this act will confer upon it. 

The amendment will not prevent an employer from voluntarily 
recognizing a majority union and bargaining with it. Some of the 
Nation’s most peaceful and successful bargaining relationships are 
products of voluntary recognition. The committee endorses and 
encourages this peaceful and orderly procedure. 

It is a mistake to contend that either section 8 (c) of this act, or 
the first amendment to the Constitution can protect picketing, strikes, 
or boycotts to force recognition of a union, or to compel employees 
to organize. The foundation on which Congress built the Wagner 
and Taft-Hartley Acts was the concept of free collective bargaining 
through freely chosen representatives. The force and coercion which 
we ban here do violence to the concept and policy of both statutes. 


ConstTRUCTION PROJECTS 


Section 8 (b) (4) (B) of the committee amendment prohibits the 
secondary boycott. The committee has decided that this prohibition 
shall not apply in two situations. The first of these is covered by 
the new section 8 (f), relating to construction projects. It specifies 
that section 8 (b) (4) (B) shall not prohibit secondary activity at a 
construction project site, provided two conditions are met. First, it 
is necessary that the secondary employer and the primary employer 


50346—54——3 








12 LABOR-MANAGEMENT RELATIONS 


be jointly engaged in the particular construction job. The relation- 
ship between two subcontractors would generally satisfy this first 
condition. Likewise, the relationship between a prime contractor 
and one of his subcontractors. Second, to except the boycott of the 
secondary employer from the provisions of section 8 (b) (4) (B) it 
will be necessary that the employees of the primary employer be en- 
gaged, at the particular job site, in a strike which itself does not violate 
this act. 

It should be borne in mind that a recognition or organizational 
strike would violate this amended act, and could not therefore validate 
secondary activity under this ee. It should also be borne in 
mind that the exception applies only to secondary activity at the 
specific construction job site, and the lawful strike upon which the 
exception depends must occur at the same site. 


FarMED-Out Work 


The second exception to the secondary boycott ban of section 

(b) (4) (B) relates to so-called farmed-out work. It appears as a 
new subsection 8 (g). It will permit striking employees to induce a 
boycott of work they would have done but for the strike, if their 
employer engages some other employer to do that work for him. 

Like the exemption for construction-project boycotts, this excep- 
tion has two conditions. First, the strike against the primary em- 
ployer must itself be lawful. Second, the “farmed-out”’ work being 
done for their employer must be work the primary employees would 
normally do were it not for the strike. 

It should be noted that the amendment refers to work performed 
for the primary employer. This means work he agreed to do, but 
which, because of the strike, he engages someone else to do for him. 
It does not mean work a neutral contractor withdraws from a struck 
employer and places with another employer, and which the latter 
does for his own account. 


VII. FREE SPEECH 


The Wagner Act did not contain a so-called free speech provision. 
Under that act, the Board first held in effect that it was an unfair 
labor practice for an employer to say anything critical of unions. 
See California Cotton Oil Corporation, 20 N L. R. B. 540. Later 
the courts overruled the Board in American Tube Re nding, 134 F, 2d 
993, and Thomas v. Collins (323 U.S. 516) holding that an employer's 
speech was not unfair if it was not coercive. Then the Board ruled 
in Monumental Life (69 N. L. R. B. 247) that an antiunion speech, 
though not coercive, might nevertheless be used to prove that in a 
separate and unrelated act the employer committed an unfair practice. 
Next, the Board decided in Clark Brothers Co. (70 N. lL. R. B. 802) 
that it was unlawful for an employer to discuss unionism with his 
workers on his own time and property. 

After that, Congress intervened and enacted section 8 (c), the 
so-called free speech provision of the present law. That section pro- 
vides in substance that noncoercive statements are neither unfair 
labor practices nor evidence thereof. Congressional intent and policy 
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were made clear and emphatic. The legislative history unmistakably 
shows that Congress meant to restore to both sides their right to freely 
express their views on labor matters. Yet the NLRB persisted in its 
discredited efforts to tinker with this most fundamental right. 

The Board made its first backward stride in the General Shoe 
Corporation case (77 N. L. R. B. 124). There it set aside an election 
which a union lost, because an employer exercised his right of free 
speech during the election campaign. 

Then by degrees, it resurrected the repudiated ‘‘captive audience’’ 
doctrine of the Clark Brothers case (supra). In a series of decisions 
it held that an employer may not discuss union matters with his 
workers on his own time and property unless he gives equal time and 
facilities for the union to reply. (See Bonwit Teller, 96 N. L. R. B. 73 
Metropolitan Auto Parts, 99 N. L. R. B. 73; Hills Brothers Co., 100 
N. L. R. B. 141; Foreman and Clark, 101 N. L. R. B. 12; and John 
Irving Stores, 101 N. L. R. B. 21 

In other evasions of the act’s directive, the Board held that it was 
unfair per se for an employer to question his workers about any aspect 
of union activity; and that noncoercive solicitation to strikers to 
return to work was not a proper use of an employer’s right of free 
speech. (See Standard-Coosa-Thatcher Co., 85 N. L. R. B. 224; 
Superior Company, 94 N. L. R. B. 90; and Cincinnati Steel Castings 
Co., 86 N. L. R. B. 592.) 

In two recent decisions, the Board made an attempt to reverse its 
so-called equal facilities (Bonwit-Teller) doctrine. Yet it still could 
not resist the urge to intrude upon and regulate in an area where 
Congress told it not to go. In the Livingston Shirt case (107 N. L 
R. B. 109) it ruled that an employer must still grant in-plant reply 
time to a union if as a general practice the union is not permitted to 
carry on its organizing activities on the employer’s premises. In 
Peerless Piywood (107 N. L. R. B. 106) it ruled that all in-plant 
speech by either side would be banned for 24 hours before the election. 
We reject the Board’s theory that a sensible ban against electioneering 
iauiad the place of voting can be extended to silence either side for an 
arbitrary period before the time of voting. 

In view of all these decisions, it now obviously becomes necessary 
that Congress again intervene, so that future interpretations under 
this section may not be guided by NLRB errors of the past. <Aec- 
cordingly, we have rewritten section 8 (c) by adding the new language 
in italic below: 

(c) The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, regardless of whether 
any other person shall express or shall have an opportunity or forum to express any views, 
argument, or opinion, shall not constitute or be evidence of an unfair labor practice 
under any of the provisions of this Act, nor be taken into consideration in setting 
aside any election under this Act, if such expression contains no threat of reprisal 
or force or promise of benefit. 


In connection with the phrase ‘‘* * * or promise of benefit * * *”’ 


the committee wishes to reiterate its meaning as expressed in the con- 
ference report on the 1947 amendments. In that report (//7. Rept. 
No. 510, 80th Cong., 1st sess., at p. 45) it is made clear that when 
Congress spoke of a promise of benefit in section 8 (c), it meant only 
the promise of a “prohibited favorable discrimination.”’ 
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Vill. BARGAINING DURING THE LIFE OF A CONTRACT 


Section 8 (d) of the present act states in part that the obligation 
to bargain 
* shall not be construed as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in a contract for a fixed period, 
if such modification is to become effective before such terms and conditions can 
be reopened under the provisions of the contract. 

In Allied Mills (82 N. L. R. B. 99), the Board said this merely 
removed, during the life of the contract, the obligation to bargain 
about matters specifically covered by the contract. On matters not 
covered by the contract, the Board held that either party might 
compel the other to bargain at any time. (See also Tide Water 
Associated Oil Company, 85 N. L. R. B. 189, and Jacobs Manufacturers, 
94 N. L. R. B. 175.) 

The case of Otis Elevator (102 N. L. R. B. 72, decided January 29, 
1953), illustrates the uncertainty attending the statutory obligation 
to bargain. In that case the union and the employer were negotiating. 
Among the contested matters were the union's requests for the em- 
ployer’s time study data and for permission to make its own independ- 
ent time studies. <A strike ensued. After it was settled, the parties 
executed a written agreement which contained no provision about 
time study records. Later, during the life of the contract, the union 
again asked for the employer’s time study data, and for permission 
to make its own time studies. The employer again refused. The 
NLRB ordered him to bargain on both issues, thereby arrogating to 
itself the rewriting of the parties’ contract. 

Former NLRB Chairman Herzog requested legislative guidance 
about section 8 (d) when he testified before the committee on February 
24,1953 (hearings, p. 194). He said that congressional intent in this 
area was “far from clear.”’ 

If collective bargaining shall have real meaning, then a collective 
bargaining agreement must be binding. The idea of a ‘continuing 
sy to bargain is incompatible with sanctity of contract and _ sta- 
bility in labor relations. The first purpose of a contract is to stabilize 
conditions for a fixed period of time. Compulsory bargaining during 
the life of any contract should be restricted to specific matters on which 
the contract, by its own terms, expressly requires the parties to bargain. 
The committee amendment achieves this objective. It does not, of 
course, interfere with the right of the parties to voluntarily agree to 
bargain on any matter during the life of their contract. 


IX. UNFAIR PRACTICES BY CONTRACT OR CUSTOM 


Present law prohibits 11 acts specified as unfair labor practices. 
Neither the law nor its legislative history suggests that anyone should 
be specially privileged to violate the law, or to escape accountability 
for conduct which the law proseribes. 

Yet decisions under the act hold that unlawful conduct is validated 
simply because it is agreed to in a collective bargaining contract. 
(See Conway’s Express, 87 N. L. R. B. 187, 195 F. 2d 906, and Pitts- 
burgh Plate Glass Co., 105 N. L. R. B. 120.) 

It has also been suggested that some unlawful activities be permitted 
to continue simply because, as a long-time habit, certain persons have 
engaged in them. 
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The committee rejects both propositions. The new subsection 
8 (h) reverses the so-called Conway doctrine (supra). It will also 
prevent the adoption of any similar or related doctrine. The com- 
mittee believes that if this statute bans an act as unlawful, then it 
cannot and should not be made lawful by contract or custom. 


X. VOTING RIGHTS OF ECONOMIC STRIKERS 


In a 19388 Wagner Act case (Mackay Radio, 304 U.S. 333) the Su- 
preme Court held that when employees strike over wages, hours, or 
working conditions and their employer replaces them, they have no 
right to reinstatement. The NLRB then held that, though replaced 
and without right to reinstatement, they might still vote to determine 
what union would represent employees of their former employer. 
This was possible as long as the strike remained “current’’. (See 
Wurlitzer Company, 41 N. L. R. B. 1074 and 42 N. L. R. B. 532 

In the 1945 Columbia Pictures Corporation case (63 N. L. R. B. 1500 
and 64 N. L. R. B. 490), 54 employees struck for economic reasons. 
The employer replaced them with 52 new employees. Then in an 
NLRB election the 52 new employees voted for their own union and 
the 54 former employees voted for another union. 

To correct this situation, Congress in 1947 enacted section 9 (ec) (3 
of the present law. ‘The second sentence of that subsection provided 
that permanently replaced economic strikers may not vote in NLRB 
elections. This provision has been criticized as a potential antiunion 
instrument. Many persons have expressed the fear that an employer 
could provoke an economic strike, replace his men with strikebreakers, 
and in an early NLRB election have a new union certified through the 
strikebreakers’ votes. The committee amendment eliminates this 
possibility. It continues the present prohibition against replaced 
economic strikers’ voting. But it specifies that a competing union 
may not petition for an election until 4 months after the strike begins. 
It also restricts an employer’s right to ask for an election. He must 
wait 1 year, unless the strike ends before that time. 


XI. UNION FILING REQUIREMENTS 


To qualify for access to NLRB facilities, labor unions are required 
by sections 9 (f) and 9 (g) to file certain organizational and financial 
data with the Secretary of Labor. These data must be brought up to 
date annually. The unions must also supply the financial information 
to members. 

The committee adopted several changes to simplify these filing 
requirements. The 1947 law in section 9 (f) (A) (2) requires data 
relating to union officers and agents whose yearly pay and allowances 
exceed $5,000; the committee amendment would change that figure 
to $7,500. We also recommend elimination of item 6 from section 
9 (f) (A), because it substantially duplicates the basic requirement of 
section 9 (f) (A) relating to union constitutions and bylaws 

A literal interpretation of section 9 (g) could require unions to file 
all specified data simultaneously with any changes, under the severe 
penalty of disqualification from NLRB facilities. This could work a 
particular hardship at the change of fiscal years where the clerical 

task alone in reporting such data is a substantial one for some unions. 








16 LABOR-MANAGEMENT RELATIONS 


Accordingly, the committee adopted a proposal authorizing the Secre- 
tury of Labor to prescribe a time limit within which these filings may 
be brought up to date each year. 

The committee adopted one further amendment to section 9 (g). 
It requires the Secretary of Labor to hold open to the public all data 
filed under sections 9 (f) and 9 (g). It should be noted that this 
amendment does not require any compilation or publication of the 
information, but merely sets aside a 1948 ruling in which the Secretary 
of Labor directed that these files would be closed. 


XII. NON-COMMUNIST AFFIDAVITS 


In considering amendments to the Wagner Act in 1947, Congress 
recognized that some union officers were Communists. Congress also 
recognized the potential danger to the United States which this situa- 
tion presented. Accordingly, section 9 (h) of the present law was 
enacted. It provides that a union be denied access to the NLRB 
unless its officers execute appropriate affidavits. It requires that 
these affidavits disclaim Communist Party membership or affiliation, 
and disavow belief in or support of any organization dedicated to the 
forceful or unconstitutional overthrow of our Government. 

Experience has convinced the committee that amendments can 
correct at least two deficiencies in this affidavit. First, the language of 
the statute now requires the affiant to swear that * * * he is not 
a member * * * and does not believe in * * *, etc. Thus, he is 
literally required to disclaim these connections only at the precise 
moment he executes the affidavit. As a result, the Justice Depart- 
ment has been unable to effectively prosecute clear evasions of the 
act’s intent. There is no certainty that the NLRB can inquire into 
the truth or falsity of any affidavit, and it cannot require an affiant 
to reaffirm an affidavit already executed. It has thus been possible 
for a union official to resign from the Communist Party one day, 
execute the affidavit the next, and rejoin the Communist Party the 
following day—boasting publicly of literal compliance with the 
language of the statute. The committee corrected this flagrant abuse 
by adding the requirement that each affiant must disclaim the 
proscribed connections and beliefs not only for the time he executes 
the affidavit, but for a period of 12 months before. 

To correct the second deficiency, the committee added a new sub- 
section 9 (i), requiring a similar affidavit of employers. Thus, each 
party will be faced with the same conditions in the processing of elec- 
tion petitions and unfair labor practice charges. This new subsection 
(i) will thereby bring the law into better balance. Further, it should 
serve as a watchful check against possible Communist infiltration of 
those having responsibility to manage labor relations for employers. 
The affidavit will be required of the “employer, the officers if the em- 
ployer is a corporation, and ‘‘agents having responsibility” for the 
employer's labor relations. ‘This, of course, does not include all man- 
agement personnel. For example, the committee intends that, as a 
general rule, it should not include supervisors. It should, however, 
include those responsible for establishing labor relations polic y, and 
also those responsible for conducting collec ‘tive-bargaining negotia- 
tions with employees. 
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XII. LOCKOUTS 


Section 13 now protects the right of employees to strike. The 
committee amended this section to assure equal protection to the 
right of an employer to lock out his employees. 

In Morand Brothers Beverage Co. (91 N. L. R. B. 409, 99 N. L. R. B 
1448) and Davis Furniture (94 N. L. R. B. 279, 100 N. L. R. B. 158 
the Board held that the employer did not have this right to lock out 
The courts disagreed with the Board, and upheld the principle that in 
an economic contest the employer’s right to lock out should be on an 
equal footing with the right of his employees to strike. (See .Worand 
Bros. v. N. L. R. B., 204 F.2d 529, and Davis Furniture v. N. L. R. B., 
205 F. 2d 355.) 

In the Davis case the union struck only one member of an em- 
ployer’s association with which it was negotiating. The other 
employers in the group, fearing a ‘divide and conquer” strategy, 
shut down their plants. The NLRB labeled this an illegal lock- 
out, and required the payment of back wages to all affected employees. 

The committee amendment makes certain that the right to lock out 
is coequal with the right to strike, regardless of whether an employer 
bargains singly or through any group or association. 


XIV. STRIKE VOTE 


Experience has shown that some strikes have been called despite a 
contrary majority wish of the employees involved. Many witnesses 
before the committee cited this situation and urged an amendment to 
correct it. In his message to Congress on January 11, 1954, the 
President of the United States also recognized it. He asked for 
legislation assuring every worker a secret-ballot voice in any strike 
decision affecting him. He emphasized the vital importance of lost 
pay which confronts each individual called out on strike. 

The committee agreed on a new section 19, requiring prestrike 
authorization by the majority of the appropriate bargaining unit. 
Unless this authorization is given in a secret-ballot vote, the strikers 
will lose any protection to which their conduct would otherwise be 
entitled under section 7. The balloting in all cases must be held 
within the 10-day period immediately before the strike begins. 

The cost of these elections will be borne by the Federal Government, 
but Federal conduct of the actual balloting is specifically prohibited. 
State and local government agencies will handle the voting. 

Administrative responsibility for this strike-vote amendment is 
vested in the Director of the Federal Mediation and Conciliation 
Service. He is required to make the necessary arrangements under 
which these elections can be held in every State and Territory. The 
committee intends that these be standing arrangements under which 
parties having a direct interest may call upon appropriate State or 
local officials, who shall poll the proper employees within the time 
prescribed. The results of each poll must be certified immediately 
to the Mediation and Conciliation Service. The amendment then 
requires the Director to promptly make them public, at which time 
they shall become official. 

Past experience in related efforts has shown that unusual problems 
can arise in the voting prescribed by this amendment. Conceivably, 
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in a given industry—offshore maritime, for instance—it might be 
practically impossible to determine the majority wish of all affected 
employees within 10 days. Therefore, the amendment suspends the 
election requirement in any case where the Director finds that extreme 
administrative difficulties are presented. However, it also envisions 

sparing use of this suspension power, and requires a report to the 
President and the Congress whenever it is invoked. 

The committee realizes the general administrative problems which 
this amendment presents to the Director of the Mediation and Con- 
ciliation Service. We are particularly aware that time is needed for 
making arrangements under which facilities will become available in 
each State and Territory for the prompt local conduct of elections. 
Therefore, we provide that this section shall not apply to any strike 
beginning before the 180th day after the amendment is enacted. 


XV. NATIONAL EMERGENCIES 


Experience prior to the 1947 amendments demonstrated the urgent 
need for dealing effectively with strikes and lockouts imperiling na- 
tional health or safety. Accordingly, Congress enacted sections 206 
210 of the present law. They outline the procedures under which the 
President now asserts emergency authority over such disputes. 

Experience since the 1947 amendments has demonstrated that these 
national emergency provisions have not been effective. Several fac- 
tors have contributed to their failure. Chief among these is the 
inflexible, stereotyped procedure the act itself prescribes. Because 
of this rigid, unvarying approach, these sections never matured as 
the hoped-for instrument to encourage speedy settlements by the 
parties. Rather, they became a vehicle for interruption, or a waiting 
period, during which the parties invariably lost interest in bargaining 
and instead sought some political advantage, while the Federal 
Government went dutifully through its appointed paces. 


New APPROACH 


The committee amendment completely rewrites the national emer- 
geney sections as a new title IV. It strikes out the step-by-step 
process of existing law and replaces it with a flexible approach. 
Under this procedure the President, in his discretion, will be free to 
use a wide variety of methods to protect national interest and encour- 
age speedy settlements. Neither party will know which step is to 
be taken next. Thus, both parties will be under the urgent com- 
pulsion of uncertainty, and therefore much more likely to settle the 
matter themselves. 

New STANDARD 


Present law provides, in section 206, that a national emergency 
strike or lockout is one which imperils the Nation’s health or safety by 
“* * * affecting an entire industry or a substantial part thereof * > 
Through 1953, “Presidents have invoked the act’s eme rgency provisions 
11 times. The committee does not believe that the threat or presence 
of a true national emergency existed in all of these cases. As an 
example, we cite the meat-packing strike in early 1948. While it 
imposed inconvenience on many, and real hardship on others, it did 
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not, in our opinion, either imperil or threaten the health or safety of 
the entire Nation. Therefore, we believe a new guide is called for, in 
order that more precise standards will limit these provisions to genuine 
national emergency situations. Accordingly, we specify that a strike 
or lockout shall constitute a national emergency only if its occurrence 
would create a “real and present danger’ to the national health or 
safety. We eliminate all references to the scope of the strike or lock- 
out, or to the portions of an industry to be affected. 


New REMEDIES 


In proposing a group of possible remedies which the President may 
consider, it is not the committee’s intention to restrict him to the use 
of those listed in the new section 402 (a). It should be noted that 
section 402 (b) expresses our intent that the President select—from the 
methods suggested, as well as other methods lawfully available to 
him—the ‘‘method or combination of methods’ which he believes will 
best protect the national interest and encourage speedy settlement 
by the parties. One specific restriction is included in section 402 (c) 
which prohibits Federal seizure of private facilities. 

While we reject the empty notion that a President has ‘inherent’ 
powers beyond those expressly or impliedly given him by the Consti- 
tution, we realize he may take some of the steps we suggest without 
any new authority from Congress. For instance, he might, in the 
absence of any statute, recommend legislation to deal with a national 
emergency strike or lockout. Such a step would normally prompt a 
special effort by the parties to settle their own dispute. 

We also see great potential value in mediation and voluntary 
arbitration facilities. Likewise, in some instances, a secret ballot 
determination of employees’ wishes about any issue in dispute. 

In the orderly collection of data on which he may we his judg- 
ment, experience has shown that a board of inquiry can be an asset 
to the President. We believe the report of any such Board ought to 
be made public, and the amendment so provides. However, we do 
not believe a board of inquiry should make recommendations, and this 
amendment prohibits it from doing so. 

The President should not be denied the assistance of the courts in 
coping with any strike or lockout eer is so serious that it creates a 
real and present danger to the whole Nation. We have, therefore, 
authorized the courts to enjoin any such strike or lockout, or its con- 
tinuation, upon a petition by the Attorney General, and upon a finding 
by the court that there is a real and present danger to national health 
or safety. 

In two important procedural changes in this area, we have removed 
the present law’s artificial 80-day limitation on injunctive relief, and 
have provided that no temporary restraining order may be issued 
without notice and an opportunity to be heard. 


’ 


XVI. CHECKOFF 


Section 302 (c) (4) permits an employer to deduct union member- 
ship dues from an employee’s wages and deliver the money to the 
union. This so-called checkoff is valid, however, only on written 
authorization by each employee alin d. 
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In enacting this provision in 1947, Congress clearly specified that 
only membership dues—not fines, assessments, initiation fees, ete.— 
might be so paid. However, on May 13, 1948, the Assistant Solicitor 

» + 


General, in a letter to the Solicitor for the Labor Department, indi- 


cated that the provision was not restricted to dues. As a result, 
many contracts were later made, requiring the employer to deduct 
and pay such other items as fines, fees, and assessments 

The committee adopted an amendment which emphatically restates 
what the present law intended, i. e., only dues may be legally checked 
tf Instead of ‘‘membership dues the new section 302 (ce 1) 
would specify that the checkoff be limited to “periodic and regularly 
recurring membership dues.” 


XVII. DAMAGE SUITS FOR BOYCOTTS 


Section 303 of the present law provides for suits for damages by 





anyone injured by a boycott or other unlawful combination. The 
langu of section 8 (b +) 1s repeated In section 6Vo56 to describe 


the unlawful conduct which section 303 makes subject to suit. 

The committee bill continues this damage suit provision. The 
amended language of section 8 (b 1) is carried into section 3038 as a 
necessary contorming change. This includes the language of the 
new subsections 8 (f) and 8 (g¢), which Suspend a portion of section 
8 (b 1) as it relates to certain construction projects and so-called 
farmed-out work. 


AMENDMENTS TO THE LABOR-MANAGEMENT 
RELATIONS ACT OF 1947 ADOPTED BY THE 
COMMITTEE ON EDUCATION AND LABOR, FEB- 
RUARY-APRIL 1954 


COVERAGE 


Amend section 2 (2) by inserting after the comma following the 
word “individual” the following language: ‘or any person operating 
; : J J ee 5 
a cemet¢ ry Or a mortuary or undertaking e tabli oment, 
UNION RESPONSIBILITY FOR ACTS OF MEMBERS 
Amend section 2 (13 by adding at the end thereof the f lowing 


new sentence: “No labor organization shall be hel responsibie for 


the acts of individual members solely because of such m« mbership . 


DISCRIMINATION 


Amend the last proviso of section 8 (a 3) by inserting “‘because 
of race, religion, or national origin, or’ after ‘‘terminated’’. 

Amend section 8 (b) (2) by inserting ‘‘because of race, religion, or 
national origin, or’’ after “terminated” 


BOYCOTTS 


Amend section 8 (b 1) to read as follows: 

“(4) to threaten or coerce any en plover, or to engage in a strike, 
or to induce or encourage any person to engage in a strike or refuse 
to perform any services, where an object thereof is: (A) forcing or 
requiring any employer or self-employed person to join any labor or 
employer organization; (B) forcing or requiring any person not to 
use, sell, handle, transport, or otherwise deal in the products or 
services of any other person, or to cease doing business witb any 


other person; (C) forcing or requiring any employer to recognize a 
particular labor organization as the representative of his employees 
unless such Jabor organization has been certified as the representative 
of such employees under the provisions of section 9; (D) foreing or 
requiring any employer to assign particular work to employees in a 
particular labor organization or in a particular trade, craft, or class 
rather than to employees in another labor organization or in another 
trade, craft, or class, unless such emplover is failing conform to 
an order or certification of the Board determining the bargaining 
representative for employees performing such work; as used in this 
paragraph, the term ‘refuse to perform any services’ means to refuse 
to enter employment or to refuse in the course of en ployn ent to use, 
manufacture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any services 


21 


, 
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Provided, That nothing contained in this subsection (b) shall be con- 
strued to make unlawful a refusal by any person to enter upon the 
premises of any e nployer other than his own employer , if the em- 
plovees I such employer are engage | In a strike ratified or approved 
by a representative of such employees whom such employer is required 


to recognize under this Act;”’ 
FREE SPEECH 


Amend section 8 (c) to read as follows: 

“(c) The expressing of any views, argument, or opinion, or th 
dissemination thereof, whether in written, printed, graphic, or visual 
form, regardless of whether any other person shall express or shall 
have wn opportunity or forum to express any V1eWS, argument, or 
opinion, shall not constitute or be evidence of an unfair labor practice 
under any of the provisions of this Act, nor be taken into consideration 
in setting aside any election under this Act, if such expression contains 
no threat of reprisal or force or promise of benefit.” 


DUTY TO BARGAIN 


Amend the second sentence of section 8 (d) by striking out ‘‘and the 
duties” and all that follows through “contract.’’, and inserting in lieu 
thereof the following: ‘and the duties so imposed shall not be con- 
strued as requiring either party to a contract for a fixed period to 
discuss or agree to any modification of the terms and conditions of 
employment, whether or not embodied in such contract, prior to the 
expiration of such period, unless the contract contains reopening 
provisions for modification of such terms and conditions of employ- 
ment prior to the expiration date of such period.” 


BOYCOTTS ON CONSTRUCTION PROJECTS 


Amend section 8 by adding at the end thereof the following new 
subsection: , 

f) A strike or other action against an employer (herein called the 
secondary employer) shall not be an unfair labor practice under 
section 8 (b) (4) (3) if 

1) the employees of another employer (herein called the 
primary employer) are engaged in a strike which does not violate 
this Act; and 

2) the secondary employer is jointly engaged in a construc- 

tion project with the primary employer at the same site.” 


FARMED-OUT WORK 


Amend section 8 by adding at the end thereof the following new 
subsection: 

g) A strike or other action against an employer (herein called the 
secondary emplover) shall not be an unfair labor practice under sec- 
tion 8 (b 1) (B) if 

1) the emplovees of another employer (herein called the 
primary employer) are engaged in a strike which does not violate 
this Act; and 
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"(2 the secondary employ er is performing work for the primary 

employer which the primary employer is unable to perform be- 
cause of suc h strike of hi is em p loyees.’ , 


AGREEMENTS TO COMMIT UNFAIR PRACTICES 


Amend section 8 by adding at the end thereof the following new 
subsection: 
ia \ Y 1 ° ey 
(h) No contract or custom shall be construed to permit or validate 
any act defined herein as an unfair labor practice.”’ 


ECONOMIC STRIKERS’ RIGHT TO VOTE 


Amend the second sentence of section 9 (ec) (3) to read as follows: 

“Emplovees on strike who are not entitled to reinstatement shall not 
be eligible to vote; and an election petition filed by an employer during 
any such lawful strike shall not be considered prior to the termination 
of such strike or the expiration of 1 year from the beginning of such 
strike, whichever occurs sooner, nor sh: ill any election petition filed 
by a labor organization (other than the striking labor organization) 
during any such lawful strike be considered for a period of 4 months 
after the beginning of such strike.” 


UNION FILING REQUIREMENTS 


Amend section 9 (f) (2) by striking out “$5,000” and inserting in 
lieu thereof “$7,500” 

Amend section 9 (f) by striking out all of paragraph (6) 

Amend section 9 (g) by inserting after “in such form”’ in the first 
sentence ‘and within such time limit’’, and by inserting after the first 
sentence thereof the following new sentence: ‘The Secretary of Labor 
shall hold open to the public any information filed under this sub- 
section and subsection (f).”’ 


UNION NON-COMMUNIST AFFIDAVITS 


Amend section 9 (h) to read as follows: 

“‘(h) No investigation shall be made by the Board of any question 
affecting commerce concerning the representation of employees, 
raised by a labor organization under subsection (c) of this section, 
and no complaint shall be issued pursuant to a charge made by a 
labor organization under subsection (b) of section 10, unless there is 
on file with the Board an affidavit executed contemporaneously or 
within the preceding twe ‘lve-month period by each officer of suc th labor 
organization and the officers of any national or international labor 
organization of which it is an affiliate or constituent unit that he is 
not a member of the Communist Bor rty or affiliated with such party, 
and has not been a member of or affiliated with such party during the 
twelve-month period preceding the date of execution of the affidavit, 
and that he does not believe in, and is not a member of or supports any 
organization that believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or unconstitutional 
methods, and has not be en a member of or supported such an organ- 
ization during the twelve-month period preceding the date of execu- 
tion of the affidavit. The provisions of section 1001 of title 18 of the 
United States Code shall be applicable in respect to such affidavits 
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EMPLOYER NON-COMMUNIST AFFIDAVITS 


Amend section 9 by adding at the end thereof the following new 
subsection: 
~ No investigation shall be made by the Board of any question 


affecting commerce concerning the representation of employees, raised 
by an emplover under subsection (c) of this section, and no complaint 
shall be issued pursuant to a charge made bv an employer undet 
subsection (b) of section 10, unless there is on file with the Board an 
affi \ executed contemporaneou ly or witl In the preceding L\ elve 
month period by such emplover, its office f it iS a corporation, and 
each of such emplover’s agents having responsibility for the em- 
labor relat that he not a member of the Communis 


Party or affiliated with such par v. and has not been a member of or 





alli Le with Sle party during the twelve On period precedl Pr 
tl | e of exe it] f the 2 ind ti le dor not believe ll 
at not a member of or supports anv organization that believes in 
or teaches the overthrow of the United States Government bv force 
or by any illegal or unconstitutional methods, and has not been a 
member of or supported such an organization during the twelve-month 
pel qd preceding the date of execution ot the afl LAVit The Drovislons 
of m 1001 of 18 of the United States Code shall be applicable 
In { ] 19 \ 
LOCKOUTS 
Amend section 13 to read as follow 
; }. Nothing in this Act, except as specifically provided for 
here hall be construed so as either to interfere with or impede o1 
du in a the right to strike or the right to lock out, or to 
ali limitations « fualiiicatlo s of those rights.’ 
STRIKE VOTES 
] fter sect 1R the fo WI rnew section 
19 \ ipl nl ll 
n ! { yt hwy se ) 4 SS ele Lon) 
by ( } t el } \ re he day S 1) S 


The Feder | Mi lation Al d Conc iiation Director re ‘rred to 


in tl section as the ‘Directo shall make arrangements for the 
conduct of elections under this section in each State Wherever 
practicable, S ich arrangements hall be n ade with an officer or 
agency of the State; otherwise such arrangements shall be made with 
local covernmental officers or agencies Except as provided in sub- 


section (c), the Director shall not participate in the conduct of any 
election under this section. For the purposes of this subsection, the 
term ‘State’ includes the District of Columbia, the Commonwealth of 
Puerto Rico, and the Territories and possessions of the United States. 

“(c) Each officer or agency conducting an election under this 
section shall promptly certify the results thereof to the Director, and 
may make such results public. Where an election for one bargaining 
unit is conducted by more than one such officer or agency, the Director 
shall promptly combine the results certified to him so as to determine 
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the results for the entire bargaining unit. The Director shall make a 
formal public announcement of the results of each election held under 
this section promptly after the results are certified to him, or have 
been determined by him under the preceding sentence. 
““(d) The costs of conducting elections under this section shall be 
paid by the Director (by means of advance payments, reimbursement, 
or othe ‘rwise) out of funds appropriat - to carry out this section. 

‘(e) This section shall not apply any case where the Director 
gece that the conduct of an fas ‘tion under this section would 
present extreme administrative difficulties, and issues an order pro- 
viding that the election shall not be conducted. The Director shall 
transmit to the President and the Congress a report of each such 
order, with an explanation of the reasons for issuing the order. 

<8(F) Nothing in this section shall be construed as creating a right 
to engage in a strike which, in the absence of this section, would not 
be concerted activ Ity protec ted by section 7. 
¢) This section shall not apply to any strike which begins before 
| 


the 180th aay following the date of enactment of this Act 


cc 


NATIONAL EMERGENCIES 


Repeal sections 206 through 210, inclusive, and_ strike out 
> “NATIONAL EMERGENCIES” in the heading of title II. 
Amend title [V to read as follows: 


“TITLE IV—NATIONAL EMERGENCIES 
“"‘DECLARATION OF POLICY 


“Sec. 401. It is the po Ti y of the United States, where a threatened 
or actual strike or lockout will, if permitted to occur or continue, create 
a real and present danger to the national health or safety, t] ai the 
President shall be authorized to act expeditiously in the national 
interest so that such threatened or actual strike or lockout may not 
occur or continue. It is also the policy of the United States that 


disputes which might result in such strikes or lockouts should be 


+4) — _s = +} laa ft 1] lien) ars ae 4+ 
settled wherevel possible by the parties t » such di pu 3 Any action 
° | 1 ? 1 1] 4 - | 
taken by the President under this title shall have as its purposes the 
: ‘ ; : ; : 
protection ol the national interest and the enco lragement ot such 


settlements by the parties to such disputes. 


“AUTHORITY OF PRESIDENT 

“Src. 402. (a) Whene ver it 1 the opinion of the President a threat- 
ened or actual strike or lockout in an industry affecting commerce 
(as defined in section 501 (1)) will, if permitted to occur or continue, 
create a real and present danger to the national health or safety, 
the President may— 

“‘(1) submit to the Congress recommendations for dealing with 
the dispute; 

(2) make available to the parties mediation and conciliation 
facilities for settling the dispute, including facilities for voluntary 
arbitration of the issues in dispute; 

(3) appoint a board of inquiry to inquire into the issues in 
dispute and report to him, as provided in section 403; 
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(4) take a secret ballot of the employees involved, to deter- 
mine their wishes with respect to any matter involved in the 
dispute; 

“(5) direct the Attorney General to file a petition for an 
ee under section 404. 

(b) The Congress recognizes that a single, rigid procedure cannot 
be applie d effec tively in all such disputes. Ac cordingly, the Congress 
intends, in enacting this section, to provide the P resident with alter- 
native methods of dealing with such disputes, so that in each case 
he may select, from the methods specified in subsection (a) or any 
other methods lawfully available to him, the method or combination 
of methods which will best protect the national interests and encourage 
speedy settlement of the dispute. 

‘“‘(e) Nothing in this Act shall be construed to authorize the Presi- 
dent or any other officer or instrumentality of the United States to 
seize or operate any private plant, facility, or other property, or other- 
wise to assume control of any private industry, labor organization, or 
other private organization. 


“BOARD OF INQUIRY 


“Src. 403. (a) Any board of inquiry appointed under this title 
shall inquire into the issues involved in the dispute, and make a writ- 
ten report to the President within such time as he shall designate. 
Such report shall include a statement of the facts with respect to the 
dispute, including each party’s statement of its position, but shall not 
contain any recommendations. The President shall file a copy of 
such report with the Federal Mediation and Conciliation Service and 
shall make its contents available to the public. 

b) Any board of inquiry appointed under this title shall be com- 
posed of a chairman and such other members as the President shall 
determine, and shall have power to sit and act at any place and to 
conduct such public or private hearings as it deems necessary or proper 
to ascertain the facts with respect to the causes and circumstances of 
the dispute. Each member of the board shall receive compensation 
at the rate of $50 for each day actually spent a him in the work of 
the _ ird, together with necessary travel and subsistence expenses. 

“(e) For the purpose of any hearing or inquiry conducted by any 
boar d appointed under this title, the provisions of sections 9 9 and 10 
(relating to the attendance of witnesses and the production of books, 
papers, and documents) of the Federal Trade Commission Act of Sep- 
tember 16, 1914, as amended (15 U.S.C., sees. 49 and 50), are hereby 
made applicable to the powers and duties of such board. 


‘INJUNCTIONS 


“Src. 404. (a) The President may direct the Attorney General to 
petition any Federal district court having jurisdiction of the parties to 
enjoin any strike or lockout to which section 402 (a) applies, or the 
continuing thereof. If the court finds that such threatened or actual 
strike or lockout is in an industry affecting commerce (as defined in 
section 501 (1)) and will, if permitted to occur or continue, create a 
real and present danger to the national health or safety, the court 
shall have jurisdiction to enjoin such strike or lockout, or the con- 
tinuing thereof, and to make such other orders as may be appropriate. 
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““(b) In any proceeding under this section, the provisions of the 
Act of March 23, 1932, entitled ‘An Act to amend the Judicial Code 
and to define and limit the jurisdiction of courts sitting in equity, and 
for other purposes’, shall not be applicable, but no restraining orders 
shall be issued under this section without notice and opportunity to 
be heard. 

“(c) The order or orders of the court shall be subject to review by 
the appropriate court of appeals, and by the Supreme Court upon 
writ of certiorari or certification as provided in section 1254 of title 
28 of the United States Code. 


‘“EXEMPTION OF RAILWAY LABOR ACT 
“Sec. 405. The provisions of this title shall not be applicable with 


respect to any matter which is subject to the provisions of the Railway 
Labor Act, as amended from time to time.” 


CHECK-OFF 


Amend section 302 (c) (4) by inserting ‘‘of periodic and regularly 
recurring” before “membership dues” 








Amendments to the Labor-Management Relations Act, the language of which 
was agreed to as conforming with committee policy. rhe adoption of these 
amendments was still pending, however, when further action to amend the Act 
was discontinued. } 


TRIAL OF UNFAIR LABOR PRACTICE CASES IN 
DISTRICT COURTS 


[Nori The following amendments to the National Labor Rela- 
tions Act would (1 place the trial of unfair labor practice cases In 
Federal district courts, giving complainants the alternative right to 
present their own cases or to have the Government present them, and 
(2) continue the NLRB as an administrative agency, limiting it to 
the handling of representation matters, including the conduct of 
elections. ] 


Section 3 (d) of the National Labor Relations Act, as amended, is 
hereby repealed. This section shall take 
following the date of enactment ol this ink 

Section 4 (a) of the National Labor Relations Act, as amended, 
amended by striking out ‘‘and the General Counsel of the Board” 
in the first sentence; by striking out “, examiners,” in the second 
sentence: and by striki f out the fourth and sixth sentences. 

Section 8 (b) (5) of the National Labor Relations Act, as amended, 
is amended to read as follows: 


ffect on the thirtieth day 


Cp) te require of e nplovees covered by an agreement au- 
thorized under subsection (a) (3) the payment, as a condition 
prece lent to becoming a member of such organization, of a fee 
in an amount which is excessive or discriminatory under the 


circumstances, considering, among other relevant factors, the 
practices and customs of labor organizations in the particular 
industry, and the wages currently paid to the employees affected; 


and’’ 
Section 9 (c) (2) of the National Labor Relations Act, as amended, 
is amended by striking out “section 10 (ce) and inserting in heu 
thereof “the provisions of section 10 in effeet at the time the order 


was issued” 

Section 9 (d) of such Act is amended to read as follows 

““(d) Whenever the validity of a certification of a bargaining 
representative by the Board under this section is In issue in a pro- 
ceeding before a court under section 10, the clerk of the court shall 
notify the Board of that fact. Wi fifteen davs after the date 
such notice is received, the Board sh: iI Nn File such certification, together 
with the record on which it was based, with the court”’ 

Section 9 (f) of such Act is amended by striking out “and no 
complaint shall be issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10” 

Section 9 (g) of such Act is amended by striking out ‘‘, and no 
complaint shall issue under section 10 with respect to a charge filed 
by a labor organization” 
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etion 9 (h) of such Act is amended bv striking out ‘‘and no com- 
SI all pe 1ssu d pursuant to a charge made bv a labor organizZa- 


nder subsection (b) of section 10 

Section 10 of the National Labor Relations Act, as amended, 
al d to read as follows 

~ PREVENTION OF UNFAIR LABOR PRACTICES 

shee a a) The district courts of the United States, the district 
courts of the Territory of Alaska and of the Virgin Islands, and the 
| States District Court for the District of the Canal Zone shall 
| risdiction, as provided in this section, to prevent any person 
fror ging in any unfair labor practice (listed in section 8) affecting 
commerce. 

b) Any person aggrieved by any such unfair labor practice may, 
wit! six months alter the date on which oe unfair labor practice 
occurred, either (1) file and prosecute a complaint in any court 
specified in subsection (a) having jurisdiction of the parties, or (2 
file a charge of such unfair labor practice with the United States 
ey for the appropriate district and request him to file and prose- 

te such a complaint. Whenever a person aggrieved by an unfair 


+7 
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practice is prevented by reason of service in the Armed Forces 
ling a charge or complaint he may do so within six months after 


» date of his discharge. 


this section, he shall pre mptly notify the person against whom 
charge is made. Within a reasonable time thereafter, he shall 


Whenever a one e is filed with a United States attorney 


a compla nt with the appr opriate court and prosecute such com- 


in the name of and on behalf | of the person a filed the chs arge, 


ss he determines that the charge is frivolous, or otherwise without 


s in law or fact, in which case ce shall promptly notify the parties 
1 determination. After receiving aan notice, the charging 
may file and prosecute a complaint under subsection (b) on 
1 with the date on which he 
the charge with the United States attorney, and ending with the 
on which he received such notice, shall not - counted in deter- 

r whether the six-month period specified 1 1 subsection (b) has 
1d. The United States attorney shall give priority to charges 
fair labor practices within the meaning of samegh (4) (B) or 
of section § (b) over all other unfair labor practice charges filed 


. wr 11 
Wh mitiative; and the period beginni 


d) Proceedings under this section shall be tried bv the court 


hout a jury. The Federal Rules of Civil Procedure shall apply in 


such proceeding, except as otherwise provided in this section. 


any case in which the pleadings present issues of fact, the court 


appoint a master and the order of reference may require the 
ter to submit with his report a recommended order. The master 
| be compensated by the United States at a rate to be fixed by 
court, and shall be reimbursed by the United States for necessary 
incurred in periorming ceo duties under this section. Any 


( fore which A proceed! s brought un det r th is section shs ull 
+} ] 


mses 


ance such proceedit g on the docket and expedite its disposition. 
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“(e) The court may grant such temporary relief or restraining order 
as it deems appropriate pending final disposition of any proceeding 
under this section, but only after publicly hearing testimony of wit- 
nesses (with opportunity for cross-examination) in support of the al 
legations of a complaint made under oath, - testimony in opposition 
thereto, if offered; and only after findings of fact by the court to the 
effect 

“(1) that one or more acts constituting an unfair labor practice 
have been committed and will be continued unless restrained ; 

2) that substantial and irreparable injury to the complainant 
will follow; 
(3) that as to each item of relief granted greater injury will 
be inflicted by the denial of reief than will be inflicted by the 
granting of relief; and 


(4) that compiament has no adequate remedy aut law. 
a Act of Marcel 1 23, 1932, entitled An Act to amend the Judicial 
Code and to define ‘and limit the ju risdict ion of courts sitting in equity, 


and for other purposes’ shall not apply to any proceedings under this 
section, except that section 10 of such Act, providing for expeditious 
review of temporary injunctions, shall apply with respect to any tem- 
porary relief or restraining order issued under this section. 

f) If the court finds that any person hamed mM the cor plaint has 
engaged in or is engaging in any unfair labor practice as charged in 
the complaint, the court shall enjom such person from engaging in 
such unfair labor practice, and shall order such person to take such 
affirmative action, including reinstatement of employees with or with- 
out back pay (but not including the payment of damages in any other 
form), as may be necessary to enforce compliance with the provisions 
of this Act which such person is found to have violated. Where an 
orde r dire ‘cts re saga cog of an emplovee, back pay shall be required 
of the e mploye r, or the labor organization, or both, in such proportion 
as the court sail assess responsibility for the discrimination suffered 
by him. No order of the court shall require the reinstatement of 
any individual as an employee who has been suspended or discharged, 
or the payment to him of any back pay, if such individual was sus- 
pended or discharged for cause. In determining whether a violation 
of section 8 (a) (1) or section 8 (a) (2) has occurred, the same rules of 
decision shall apply irrespective of whether the labor organization 
affected is affiliated with a labor organization national or international 
in scope. 

(oy For the purposes of this section courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district in which such 
organization maintains its principal office, or (2) in any district in 
which its duly authorized officers or agents are engaged in promoting 
or protecting the inte rests of em iplovee me mbe ro. . he service of 
legal process upon such officer or agent sh: wll « ‘onstitute se rvice upon 
the labor organization and make such organization a party to the suit. 

“(h) No court shall take jurisdiction of a complaint filed under this 
section by a labor organization or an employer unless it is established 
to the satisfaction of the court that the complainant has complied 
with the —- le provisions of subsections (f), (g), (h), aoe i) of 
section 9. No United States attorney shall entertain any charge filed 
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Section 9 (h) of such Act is amended by striking out ‘‘and no com- 
plaint shall be issued pursuant to a charge made by a labor organiza- 
tion under subsection (b) of section 10,” 

Section 10 of the National Labor Relations Act, as amended, is 
amended to read as follows: 


““PREVENTION OF UNFAIR LABOR PRACTICES 


“weEC. 10 a) The district courts of the United States, the district 
courts of the Territory of Alaska and of the Virgin Islands, and the 
United States District Court for the District of the Canal Zone shall 
have lurisdiction, as provided in this section, to prevent any person 
from engaging in any unfair labor practice (listed in section 8) affecting 
commerce, 

b) Any person aggrieved by any such unfair labor practice may, 
within six months after the date on which such unfair hee practice 
occurred, either (1) file and prosecute a complaint in any court 
specified in subsection (a) having jurisdiction of the parties, or (2) 
file a charge of such unfair labor practice with the United States 
attorney for the appropriate district and request him to file and prose- 
cute such a complaint. Whenever a person aggrieved by an unfair 
labor practice is prevented by reason of service in the Armed Forces 
from filing a charge or complaint he may do so within six months after 
the date of his discharge. 

“(c) Whenever a charge is filed with a United States attorney 
under this section, he shall promptly notify the person against whom 
such charge 1s made. Within a reasonable time thereafter, he shall 
file a complaint with the appropriate court and prosecute such com- 
plaint, in the name of and on behalf of the person who filed the charge, 
unless he determines that the charge is frivolous, or otherwise without 
basis in law or fact, in which case he shall promptly notify the parties 
of such determination. After receiving such notice, the charging 
party may file and prosecute a complaint under subsection (b) on 
his own initiative; and the period beginning with the date on which he 
filed the charge with the United States attorney, and ending with the 
date on which he received such notice, shall not be counted in deter- 
mining whether the six-month period specified in subsection (b) has 
expired. The United States attorney shall give priority 2 charges 
of unfair labor practices within the meaning of paragraph (4) (B) or 
(C) of section 8 (b) over all other unfair labor practice Sona filed 
with him. 

“(d) Proceedings under this section shall be tried by the court 
without a jury. The Federal Rules of Civil Procedure shall apply in 
each such proceeding, except as otherwise provided in this section. 
In any case in which the pleadings present issues of fact, the court 
may appoint a master and the order of reference may require the 
master to submit with his report a recommended order. The master 
shall be compensated by the United States at a rate to be fixed by 
the court, and shall be reimbursed by the United States for necessary 
expenses incurred in performing his duties under this section. Any 
court before which a proceeding is brought under this section shall 
advance such proceeding on the docket and expedite its disposition. 
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“(e) The court may grant such temporary relief or restraining order 
as it deems appropriate pending final disposition of any proceeding 
under this section, but only after publicly hearing testimony of wit- 
nesses (with opportunity for cross-examination) in support of the al- 
legations of a complaint made under oath, and testimony in opposition 
thereto, if offered; and only after findings of fact by the court to the 
effect 

‘“‘(1) that one or more acts constituting an unfair labor practice 
have been committed and will be continued unless restrained ; 

(2) that substantial and irreparable injury to the complainant 
will follow: 

(3) that as to each item of relief granted greater injury will 
be inflicted by the denial of reief than will be inflicted by the 
granting of relie : and 

(4) that complainant has no adequate remedy at law. 
The Act of March 23, 1932, entitled ‘An Act to amend the Judicial 
Code and to define and limit the jurisdiction of courts sitting in equity, 
and for other purposes’ shall not apply to any proceedings under this 
section, except that section 10 of such Act, providing for expeditious 
review of temporary injunctions, shall apply with respect to any tem- 
porary relief or restraining order issued under this section, 

f) If the court finds that a1 Vv person named in the complaint has 
engaged in or is engaging in any unfair labor practice as charged in 
the complaint, the court shall enjoin such person from engaging in 
such unfair labor practice, and shall order such person to take such 
affirmative action, including reinstatement of en ploy ees With or with- 
out back pay (but not including the pavment of damages in any other 
form), as may be necessary to enforce com pliance with the cmorsinien Ss 
of this Act which such person 1s found to have violated. Where an 
order directs reinstatement of an employee, back pay shall be required 
of the employer, or the labor organization, or both, in such proportion 
as the court shall assess responsibility for the discrimination suffered 
by him. No order of the court shall require the reinstatement of 
any individual as an employee who has been suspended or disch: reed, 
or the payment to him of any back pay, if such individual was sus- 
pended or discharged for cause. In determining whether a violation 
of section 8 (a) (1) or section 8 (a) (2) has occurred, the same rules of 
decision shall apply irrespective of whether the labor organization 
affected is affiliated with a labor organization national or international 
in scope. 

** (or) For the purposes of this section courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district in which such 
organization maintains its principal office, or (2) in any district in 
which its duly authorized officers or agents are engaged in promoting 
or protecting the interests of emplovee members. The service of 
legal process upon such officer or agent shall constitute service upon 
the labor organization and make such organization a party to the suit. 

‘“(h) No court shall take jurisdiction of a complaint filed under this 
section by a labor organization or an employer unless it is established 
to the satisfaction of the court that the complainant has complied 
with the applicable provisions of subsections (f), (g), (h), and (i) of 


section 9. No United States attorney shall entertain any charge filed 
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under this section by a labor organization or an emplover unless it is 
established to his satisfaction that the person making the charge has 
compiled with such provisions 

Section 11 of the National Labor Relations Act, as amended, is 
amended by striking out ‘‘and section 10” in the matter preceding 
para rraph | by striking out “or proceeded against” in the first 


sentence of paragraph 1); and by striking out “Complaints, orders,” 
in paragraph (4) and inserting in lieu thereof “Orders” 

Se a) Any proceeding under section 10 of the National Labor 
Relations Act v hich is penaimg before the National Labor Relations 
Board on the date of enactment of this Act shall be continued by th 
Soard if the hearing provided for in subsection (b) of such section, as 


| 


in effect immediately prior to the enactment of this Act, has been com- 


pleted, and if, within thirty days after the date of enactment of this 
Act the person aggrieved by the unfair labor practice in question re- 
quests the Board to continue the proceeding. Upon request of any 


such person, the appropriate United States attorney shall appear and 
represent such person in proceedings under this subsection before the 
Board and the courts. The Board shall act in such proceeding, and its 
action may be enforced or reviewed by the courts, in the same manner 
and with the same effect as if this Act had not been enacted, except 
that 

(1) the person requesting continuation of the proceeding, or 
the appropriate United States attorney, shall be substituted for 
the General Counsel in proceedings before the Board; 

(2) any enforcement proceeding under section 10 (e) shall be 
instituted by the party seeking enforcement of the Board’s 
order, or the appropriate United States attorney, and thereupon 
the Board shall certify and file in the court a transcript of the 
entire record in the proceedings; 

}) the Board shall not appear in any proceeding under section 
10 (e) or 10 (4); and 

1) if the court orders additional evidence to be taken in any 
proceeding under section 10 (e) or 10 (f), it shall be taken before 
a master designated by the court; the master shall be compensated 
by the United States at a rate to be fixed by the court, and shall 

be reimbursed by the United States for necessary expenses in- 
curred in performing such duties 

b) Where the Board has issued an order under section 10 of the 
National Labor Relations Act before the date of enactment of this 
Act, a proceeding in court for the enforcement or review of such order 
may be instituted after such date in the same manner and with the 
same effect as though this Act had not been enacted, except that the 
provisions of paragraphs (2), (3), and (4) of subsection (a) of this 
section shall apply to such proceedings. 

c) Any proceeding under section 10 of the National Labor Relations 
Act which is pending in any court on the date of enactment of this 
Act shall be continued as if this Act had not been enacted, except that 
after the effective date of section 1 an attorney employed by the Board 
and designated by the Board for the purpose shall be substituted for 
the ( reneral Counsel. 

(d Where a charge of an unfair labor practice is pending before 
the National Labor Relations Board on the date of enactment of 
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this Act, and the hearing provided for in section 10 (b) of the National 
Labor Relations Act, as in effect immediately prior to the enactment 
of this Act, has not been completed, and the time limit provided for 
in section 10 (b) of such Act, as amended by this Act, for filing a charge 
or complaint based on the same acts has expired, a charge or com- 
plaint may nevertheless be filed under such section at any time within 
thirty days after the date of enactment of this Act. 


O 





